LEGAL INTERVENTIONS IN CASES OF CRIMINAL OVER CHILDREN AND CHILD ABUSE

The basic rights and freedoms of the children and their protection are regulated with the Constitution of the Republic of Macedonia, in Article 8, as fundamental value of the Constitutional order of the Republic of Macedonia, and “humanism, social justice and solidarity”, as well as “abiding generally accepted norms of international law” are stated among others.
Regarding the citizen’s political freedoms and rights in Article 9 of the Constitution of the Republic of Macedonia, it stands that “The Citizens are equal in freedoms and rights regardless of their sex, race, skin color, national and social background, political and religious belief, property and social status, i.e. the citizens are equal in front of the Constitution and the Laws.
In Article 40 p.4 of the Constitution of the Republic of Macedonia, it is stated that: “The Republic of Macedonia provides special protection for children, especially children without parents and parental care.” In accordance with the Article 41 of the Constitution, “A human right is to decide freely on having children, and for corresponding economic and social development, the Republic is running humane population policy.”
In Article 42 of the Constitution, “the Republic is especially protecting motherhood, children and juveniles,” and the aforementioned must not be employed in posts harmful for their health and moral. According to the Constitution, high school is obligatory and free for juveniles.
In the guarantees for the basic rights and freedoms in the Constitution of RM in accordance with Article 50, “The citizen has the right to be introduced to human rights and basic freedoms and to contribute actively, either individually or grouped with others, to their promotion and protection,” and in accordance with Article 51, “Everyone is obliged to abide the Constitution and the laws”, and “The freedoms and rights of the human and citizen can be restricted only in cases determined in the Constitution; during war and in state of emergency, and these restrictions should not be discriminating on the grounds of sex, race, skin color, language, religion, national and social background, property or social status.”

 The restriction of freedoms and rights, in accordance with the Constitution of the Republic of Macedonia, Article 54, “Must not refer to the right to life, prohibition to torture, inhumane and humiliating actions and punishments, legal decision on the criminal acts and the punishments, as well as the freedom of belief, conscience, thought, public expression of the thought and religious belief.”
In accordance with Chapter 6, International relations in Article 118 of the Constitution of the Republic of Macedonia, “The international agreements ratified in accordance with the Constitution, are a part of the interior legal order and can not be changed by the Law.”
Stating the aforementioned imperative norms of the Constitution of the Republic of Macedonia, which are the basis and the constituent part of the legal order of the country, the Constitution, the Laws and other sub legal acts guarantee the basic rights and freedoms of the children and their protection. The International Convention for rights and freedoms of children as well as other international agreements, conventions and rules are an integral part of the Constitutional Order of Macedonia, which are guaranteed, and this Convention of the United Nations was also ratified in the Assembly of the Republic of Macedonia and implemented in many laws and sub legal acts of value in RM.
One of the laws in which the State has the right to protect the freedoms and rights of the children is the Criminal Code of the Republic of Macedonia; the State has the right to punish, as apposed to the individual freedoms and rights of the individual. The Criminal Code is an instrument of social control undertaking difficult actions for the freedoms and rights of the individual, both in terms of the consequences for the individual, and all together achieving the justice.
The basic principles of the Criminal Code are:

- Preventing the perpetrator from committing criminal acts and his reeducation - special prevention, 

- Behavioral influence on others to prevent them from committing criminal acts - general prevention.

It should be noted that the Criminal Code is a contemporary repressive law in accord with the European Criminal Law and the international responsibilities our country is committed to with the entrance in various international organizations.

The basic principles of the Criminal Code are:

1. the principle of guilt - presumption of innocence

2. the principle of law (raised on Constitutional rank)
3. increased attention on the interests of the victim

4. broad decriminalization
The principle of guilt supposes that nobody is said to be guilty of a criminal act, if it had previously not been predicted as a criminal act and a sentence was not passed down for it. 

Nobody is said to be guilty unless he is proved to be guilty.

In the Criminal Code, as well as in the new Law for Juvenile Justice, compensation is predicted for the victims of criminal acts or violence.

Acting on the Criminal Code is predicted with a special law, the Law for Criminal Procedure.

In accordance with the Law for Criminal Procedure, everyone is obliged to report a criminal act, as well as its planning; otherwise they will be subjected to criminal responsibility. 

“Child abuse” as a term has a multilayered meaning, but the sexual abuse, violence, child pornography and prostitution, trafficking youth and children (people) are determined as criminal acts and every citizen is obliged to report these criminal acts. This is both in criminal and in legal sense, but there is a moral and political responsibility for other abuses of youth and children – in political sense, because of political abuse of children; and moral responsibility raised to a rank of legal obligation, the abuse of child labor.

The report is made at the Bodies of Persecution: the Ministry of Interior and the Public Prosecutor’s Office, in charge of criminal persecution, whereas the abuse of the freedoms and rights of children and youth at the Ombudsman, as well as on several free SOS lines of non-governmental organizations which after inspecting the report, are obliged to report the criminal act and abuse in the Ministry of Interior and the Public Prosecutor. The report can be conducted at the Centers for Social Work as well as other state organs located in all cities on the territory of the Republic of Macedonia which are responsible for social protection, but also for protection of the basic human rights and freedoms, including the rights and freedoms of the children.

First, the authorized police officer on duty at the Police Station receives the criminal charge and writes it down, in the time of the report he/she receives the evidence supplied by the person who made the report, and then informs the chief who follows it to a corresponding police inspectorate, in charge of and eligible for a specific type of crime. The authorized officer – police inspector after examining the charge and the supplied evidence, collects new if necessary; the victim reporting the case, the witnesses if stated in the report, as well as the suspect are all interrogated. If necessary for proving a criminal act, the objects serving as a means with which it is conducted are also collected and subjected to forensic expert; and with the approval of the witness, a physical examination is conducted in order to record any traces of a criminal act and violence or sexual abuse. When the victim is a minor, the interview of the victim is conducted with an obligatory presence of the parent, guardian or an adult family member, a psychologist, social worker, and if necessary, other experts, such as a special teacher, in cases of physical impairments, and a translator if the victim does not know well enough the official language in use by the authorized institutions where the report is made.

After the report and the elaboration of the charge the Ministry of Interior submits the criminal charge and the evidence to the authorized Public Prosecutor’s Office. The Public Prosecutor’s Office in most cases is the only authorized prosecutor for this type of criminal acts. The Public Prosecutor then submits a request for conducting an investigation (if the suspect is an adult) to the authorized investigation judge, and if the perpetrator is a minor, to the Juvenile Judge with a Request for undertaking a preparation procedure in the authorized Basic/Primary Courts.     

After the investigation is conducted – the Investigation Judge, the Juvenile Judge, submits all evidence and documents again to the Public Prosecutor, who after their examination and evaluation, submits a prosecution act or prosecution proposal to the Basic/Primary Court where the trial is appointed.

If the perpetrator is a juvenile, the public is excluded from the search. When the defendant, who is suspected to have committed a particular criminal act after the trial is found guilty, a sentence is passed down determined in the Criminal Code for the particular criminal act, and the sentence is made to suit the individual. When the sentence is passed down, the perpetrator’s personality, the family relations, the motif for the criminal act, the consequences of the act, the social danger of the act, the frequency of this kind of offences, as well as other burdening and alleviating circumstances are taken into account.

In accordance with the Criminal Code, “Person, who in the time of committing the criminal act was under the age of 14, is not criminally responsible.”

At the interrogation of a juvenile perpetrator of a criminal act and at the Police Station, as well as in front of the Juvenile Judge, the presence of a parent, guardian or an adult family member is obligatory, and if the juvenile perpetrator has a physical impairment, the presence of suitable experts, such as a special teacher, sign language interpreter (for the deaf-and-dumb), social worker and psychologist depending on the age of the victim. The child victim may also testify by demonstration, objects and pictures. If necessary, the testimony of the victim witness may be recorded, in order to prevent any further traumatizing from the criminal act, since the victim, except verbally, can express his/herself with concluding actions (gestures and mimics, as well as by pointing at parts of the body – in criminal acts of sexual abuse).

INVESTIGATION PROCEDURE

Chapter 6 of the Criminal Code of the Republic of Macedonia deals with the behavioral measures and the sentence of juveniles, which means that processing of juvenile perpetrators of criminal acts, is determined by law.

We have already mentioned that a juvenile, who when committing the criminal act was under the age of 14 (a child), can not be subjected to criminal sanctions.

The Criminal Code determines which criminal sanctions can be passed down to suit the age of the juvenile perpetrator.

A juvenile, who when committing the criminal act had turned 14, and was below the age of 16 (a junior juvenile), may only be subjected to behavioral measures: Discipline measure – reprimand in accordance with Article 76 from the Criminal Law, and Referral to Juvenile Discipline Center: Behavioral measures – Enforced supervision by a parent or guardian in accordance with Article 78 from the Criminal Law, Enforced supervision by a parent under the control of a social organ in accordance with Article 80 from the Criminal Law and Referral to a Behavioral Institution of an open character in accordance with the Article 82 from the Criminal Law; and in accordance with Article 83 from the Criminal Law, Behavioral measure Referral to a Behavioral house of correction can be passed. The Behavioral measures last for at least one year, and three years at most, on which the court additionally decides on the basis of the results during the conduct of the behavioral measure; the Referral to a behavioral house of correction is determined to last for at least one year, up to five years the most, on which the court again decides how long it would last, depending on the success of the conduct.

The juvenile who when committing the criminal act was 16 years old, but had not turned 18 (senior juvenile), can be subjected to behavioral measures under the conditions determined by the Code, and as an exception can be received the sentence juvenile prison. The juvenile prison is only passed down to juvenile perpetrators who had committed serious criminal acts, or are multiple recidivists, and the previous behavioral measures did not produce any positive results in their correction and change in behavior. The sentence juvenile prison lasts for at least one year, and can last up to 10 years.
A juvenile can be subjected to protection measures under conditions determined by the Criminal Code.

A juvenile can not receive judicial caution or a probation sentence.

As for the discipline and behavioral measures depending on the personality of the juvenile, for a more successful conduct, one or more special obligations can be determined from Article 81 from the Criminal Law.
We have already described the interrogation procedure of a juvenile perpetrator of a criminal act at the Police Station, and in Court in front of the Juvenile Judge. The child victim of a criminal act of any kind of violence or abuse will also undergo the same procedure as the juvenile perpetrator of a criminal act, where as, I state once again, the child victim must be interrogated in the presence of the parent, guardian or an older family member, with the compulsory presence of a social worker and a psychologist at the Police Station and in front of the Judge, as well as the presence of other experts aforementioned in the section for juvenile perpetrator of a criminal act.
The child or the juvenile victim in the procedure with the Police and the Juvenile Judge testifies in accordance with the Law for criminal procedure where his/her status, rights and obligations are precisely described from Article 217 to Article 229 from the Law for Criminal Procedure, as a witness. When dealing with the child victim in the preparation procedures (Investigation process) except for the persons specified by the Law, on the opinion of the Juvenile Judge, except the social worker and a psychologist, other experts may also be invited. There is a difference between the interrogation of a child - juvenile as a witness and as a victim.
The Juvenile Judge as well as the other experts in contact with the child victim, should be extremely careful in their approach; the interview should be made in a relaxed atmosphere, so that the child isn’t traumatized, as well as not to cause a trauma later on in life; i.e. the treatment of a child victim (as well as with a juvenile perpetrator of a criminal act) must not restrict his/her further proper psycho-physical development. It is especially important during the whole procedure with the child to be careful not to harm his/her dignity. In the Criminal Code, which is currently in use in the Republic of Macedonia, there are no specific regulations for treating children victims of a criminal act, violence and abuse, but the aforementioned specific regulations from the section for treating juveniles, determined in the Law for Criminal Procedure are applied.
The interrogation before the Juvenile Judge, as well as at the Police Station, is conducted, except in the presence of the above mentioned experts, in the presence of a defender engaged by the juvenile or his/her parent, if the defense of a criminal act is obligatory. However, if the juvenile is not financially able to engage a defender, and the defense is obligatory, the Juvenile Judge assigns a defender as a professional obligation from the order of lawyers of the territory where his/her function is conducted. This refers to a juvenile perpetrator of a criminal act, and the child victim can have a legal representative from the order of lawyers.
The child witness or a victim of a criminal act is warned to tell the truth with indication of the consequences of a false testimony.

The most important restriction during the whole procedure with juvenile perpetrators of a criminal act, as well as witnesses and victims of a criminal act, is that during the course of the procedure, to the conclusion of the procedure and afterwards, the public is excluded, i.e. the procedure is in secret, for protection of the personality.
The interrogation of the child victim is first conducted with the report at the Police, and after submitting a Request for instigation of a criminal procedure in front of the Juvenile Judge - the Court. The testimony is submitted to the cabinet of the Juvenile Judge, in the presence of the necessary persons required by the law. The testimony, i.e. the interview is given only in front of authorized officials at the Police, with the presence of the parent, guardian or an older family member, as well as a social worker or a psychologist, which is determined by the law. In court, the testimony is given in front of the Juvenile Judge, the Public Prosecutor, the parent of the child victim, and by the opinion of the Judge, in front of other experts. The public is again excluded. The testimony in front of the Juvenile Judge is legally valid and is submitted to the Public Prosecutor, who on the grounds of this testimony as well as the other evidence, submits a Proposal for application of behavioral measures or a sentence, to the Juvenile Council, which is chaired by the Juvenile Judge if the perpetrator is a juvenile, and when the perpetrator is an adult, a prosecution act is submitted to a Judge who processes procedures for adults.

Not very often, but in some cases the parents together with the child victim, after reporting a criminal act, violence or abuse to the Police, during the preparation procedure do not wish their child to testify again in front of the Juvenile Judge, the testimony which is legally valid. This is justified by the fact that the child is extremely traumatized from experiencing the criminal act itself, and some children even undergo psychological treatment, so from the time of the report to the invitation for a testimony in front of the Juvenile Judge positive results have been achieved, and the recollection of the incident would only ruin the positive results from the psychological treatment.

Of course, the Juvenile Judge understands the humane effort of the parents, but if there are other evidence on the ground of which the charge can be based and the criminal act can be proven, still, the child victim in the current Law for Criminal Procedure, has to appear in front of the Juvenile Judge to give a testimony, which is an evidence in proving the criminal act and the guilt of the perpetrator. However, during a non-public meeting of the Council or a non-public main search, the President of the Council decides whether it is necessary the child witness to be present during the search or the meeting.
In the law for Juvenile Justice which will be in force from September 1st 2008, an option is given the interrogation of the child victim to be conducted in a special room, called “a screen room”. After the testimony at the Police with a procedure determined with the law, and in the presence of persons determined by the law, the child victim should not attend the main search as a witness or as a victim of a criminal act, violence or abuse.
In case of the lack of acceptable reasons for the absence of the appointed hearing for the testimony of the child victim, i.e. the parents’ denial to bring the child in front of the Juvenile Judge, they will undergo criminal persecution.
The testimony of the witness, the child victim, is recorded in the presence of the child and the parent, as well as the other necessary persons required by the law, to an electronic record, on a computer, and three printed copies of the record, signed by the Juvenile Judge, the child victim, the parent and the other participants at the hearing are submitted, with all other documents to the authorized Public Prosecutor’s Office. The testimony is not recorded manually except in a case of a lack of modern technical means (a laptop), if the child is at the hospital or another health institution; however, after recording manually, it is rewritten in the computer and is again read and signed by the child and the parent. Because the child victim can never express him/herself fully in words, or is ashamed, the Juvenile Judge gives an Order for audio-visual recording of his/her testimony and the recorded material serves as evidence, its content is secretive, and except on a non-public meeting or a main search, can not be used for other purposes.
Before a testimony is given, the Juvenile Judge always sends an invitation to the witness, the child victim, specifying the date, time and the chamber where he/she will be interrogated and the court that sends the invitation.
THE CHILD’S TESTIMONY IN THE COURT

After receiving the Proposal for applying behavioral measures, the Juvenile Judge in the role of a President of the Juvenile Council, determines the date of the non-public meeting of the Council or a main search, with the public excluded. The hearing is attended by the public prosecutor, the defendant, his/her defender, the representative of the Center for Social Work, witnesses, and other experts if necessary for the interview of the child victim (social worker, psychologist, special teacher, and interpreter). The procedure for juveniles including the interrogation of a child witness, as well as the procedure for an accused adult person, are strictly determined and specified in the Law for Criminal Procedure valid in the Republic of Macedonia.
We have already mentioned that the whole procedure during the testimony of a juvenile is an official secret, its unauthorized reveal is a criminal act, and everyone present at the non-public meeting or the search are warned. If there is a danger from a verbal or a physical threat of the personality or the integrity of the child victim, the President of the Council - the Juvenile Judge undertakes special measures of protection, and in case of a person with impaired health, medical experts are also set for the necessary medical help.
The child victim/witness attends the Court in the presence of the Legal representative (parent, guardian or an older family member); if no relatives, a legal representative is assigned from the order of lawyers of the city in which the trial takes place, engaged and financed by the Center for Social Work.
The whole procedure from submitting the Request for preparation procedure until the final closure, i.e. reaching the court decision,  resolution or a verdict in material sense, is covered by the state, i.e. all the costs accumulated during the juvenile criminal procedure are covered from the budget of the court which is running the procedure. 
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